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DIGEAT

1, A contvactinq agency that has obtained "Greater Rightas"
to a technical data package (TDP) under a rasearch and
development contract that defined suth rights to include
"the right te use, duplicate or disclose the TOP for
Governmental purposes only" may proparly use tha TDP in
order to conduct a foreign military sale (FMS) procurement,
since the FMS5 program has a govarnmantal purpose.

2. Agency's decision to sst procurcmont aside for exclusive
snall business participation is proper. where the procurenent
history shows that four out of five firms that participataed
under the most recant acquisition for this item were small
businesses, where the small business awardee parformed the
prior contract successfully, and where the four small busi-
ness firms have all requested a copy of the current
solicitation.

DECISION

Israel Aircraft Industries, Ltd. (IAI) protcats the ‘terms of
' request for ‘proposals (RFP) No. DAAEO7~94-RvA302, which was
issued by the U.S8., Arny TanknAutomorivn Command for the
acquisition of a quantity of Mine Claaring Plade Systems
(MCES) or "mineplows," for resale under the foreign military
sales (FMS) program, IAI alleges that the sclicitation
involvas the improper releass of tachnical data that is
proprietary to IAI, and contends that the procurement should
not have been set aside for exclusive small buasinaess
participation.

We deny the protest.
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The mineplow is a device that is attached tn a battle tank,
designed to detonate, extract, or push aside any mine in the
path of the tank and provide a clear lans for follow-on
assault forces. IAI developed a series of mineplows for a
variaty of tanks and, in 1987, was awarded a sole-sourca,
research .and development contruct to design.and develop a
mineplow that was apecifically adapted 'for the U.S, Army,
That procurement wvas the first of three Army procurements of
this item, The 1987 .procuremant included the delivery of
saveral hundred mineplows and certain righta to a technical
data package (TDP) intended to allow the procurement of
mineplows and spare parts on a compstitive basis. The TDP
includad sufficiéntly complete designs, epecifications, ana
drawings for the MCBS to permit a contractor to manufacture
the mineplows. The 1987 contract also included a
non-disclosure/non-use agresrent which a contractor would be
required to enter in order to gain access to the TDP.

In 1990, the Army issued its first unreatricted, compatitive
RFP for tha mineplows, under which it received offers from
five firms., Of those firms, all but IAI were small business
cencernsé. The contract was awardsd to Minowitz
Manufacturing, who produced the MCBS using the TDP that IAI
had provided under the 1987 contract.

Notice of the current procurement, proposed RFP No. DAAEO7-
94~R~A302, was issued in the Commerce Buainess Daily (CBD)
in July 1994, The CBD synopsis identified the procurement
as a small businass set-aside.. It also informed potential
contractors that in order to receive the solicitation, they
would have to request and return a signed norn-disclosure/
non-use Agreement. Under that agreement, the contracto:
would agrea ts certain conditions or restricticns limiting
its use of the TDP that weould be provided with the RFP.

IAI was among the first firms to request and return the
requisite forms for obtaining the RFP, When it received the
RFP, it discovered that the procurement involved FMS commit-
ments for Kuwait and Saudi Arabia. This protest followed.

IAI contends that the data rights the United States (U.S.)
Governmant obtained iundar the 1987 contract do not permit
the dissemination of the TDP to prospective offerors in
connaction with an FMS procurement and that the current RFP
is therefore improper. Since other tirms cannot produce the
MCBS without tha TDP, IAI is essentially arguing that the
Army is required to prvocure the item from IAI because the
procurement involves an FMS,
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When the Army and IAI nagotiated the terms of the 1987
contract, the parties wera aware of the potential for MCBS
procursaments under the FMS program, IAl states that it had
reservations about the future use of its TDP for FMS
procurements, ‘and the record shows that it initially pro-
posed to limit the U.S, Government rights to the TDP under a
"Government Purpose License Agreement.¥ That proposed
agresmant specifically restricted the TDP rights to permit
its use for proposal preparation and contract performance in
connection with "other than FMS procursments.”

Howevaer, the Army refused to accept that agreemant,
Instead, after extansive negotiationa, tha parties agreed
that the U.S. Government would raceive "Greater Rights" in
the TDP wnder the contract., The contract defined that term

as follows:

"For, the purposes of this contract, Greater Rights
includes the rights to use, duplicate, or disclose
technical data, in whola or in par’ and in any
manner, for Governmental purposes only, and to
have or permit others to do so for Governmental
purposes only. Greatar Rights include purposes of
competitive procuremeant but do not grant to the
Government the right to have or permit otharf to
usa technical data for commercial purposes.*

The contract also established milestones during performance
that would eaventually convert the government's Greater
Rights to Unlimited Rights:

*Greater Rights in the TDP shall convert to
Unlimited Rights as defined in DFAR 27.471

(May 87) tha sooner of: (a) 16 years from the
date of thie contract; (b) delivery to the
Government of 1,000 , . . MCBSs regardless of the
source of manufacture. All deliveries including
Government to Government Foreign Military Sales
(FMS) shall count toward satiafaction of 1,000
quantity."

In addition, the contract required that, prior to any
release of the TDP to third parties, the government would
require the third party to enter into a non-disclosuray
non-use agreeiment with IAI. The specific agresment was
included in the contract as Attachment VII, and required the
contractor to agree to use the TDP only:

'Tha contrac: dbes not define "Governmental purpose," nor
does this te:iu appear in the Arms Export Cuntrol Act, the
statute governing FMS. Sea infra, p. 4.
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' j
"(1) to prap:re proposals in response to
solicitations isaued by the (U,S, Government) and
(2) as required in order to psrform contracts
including Government-to~Governmesnt Foraeign
Military Sales procursmants, betwean the
[contractor]) and the (U,S, Government]."

The Army's protect report and the protester's comments
describe the parties' differing views of the meaning that
should be given to Greater Rights., IAI asserts that its
intention, during negotiations, was to limit the

U.S, Government's use of the TDP tc situations where the
U.S3, Government would ba the end-~user. When the Army
refused to accept languags in the contract that would pre-
clude the use of the TDP in any FM5 procuremant, insisting
that the U.S. Government had to have the ability to axport
from its existing stocks to other governments, IAI accepted
the “Greater Rights" clause., IAI asserts that it was only
agreeing to allow government-to-government FMS transfers of
MCBSs from existing U.S. Government inventory.

The Army, on tha other hand, asserts that the contract
granted to the U,S. Covernmant tlie right to use the TDP for
"Governmental Purposes," and that a government-to-government
FMS of the MCBS "can only be construed as a legitimate
Government purpcse," regardless of whether the mineplows
come from existing stock or are purchased for resale.

The FMS program is governad by the Arms Export Control Act,
22 U,5,C., § 2751°pt saq, ‘(1988), This Act.permits the
United States to help friendly foreign countries and inter-
national organizations teo purchase United States defense
articles and services. Most FMS transadtions by the United
Statas are government-to-government salai, j,e,, the foreign
government contracts with the United States to purchase
United States goods and services, although certain govern-
mants :area permitted to purchase goods '‘and services directly
from United States companies. .S¢e. "

Ing,, 835 F. Supp..493 (D. Minn. 1993),
Commercial sales are distinguishable from FMS sales in that
commercial sales are made directly between a private con-
tractor and a foreign country; the sale does not go through
the govarnment-to-government channals which foreign military
sales go through, Northrep Corp. v, Mc
gorp,, 705 F.2d 1030, 1040 (5th Cir. 1983).

4 R-258229



8340

We believe it is svident from the language of the Arms
Export Control Act that tha FMS program has a gover:mental,
rather than a commercial, purpose. Citing the nesed for
international defense cooperation and military export
controls, the Act states that;

"(I]t remains the policy of the United Statss to
facilitate the common’defense by sntering into
international arrangements with friandly countrieas
which further the objective of applying agreed
resources of sach country to programs and projects
of cooperative exchange of data, ressearch
davelopmant, production, procurement and logistics
support to achieve specific national dafanse
requirements and objectives of mutual concern. 19
, this Act authorizes sales by the United

+

States Government to friendly countries . . . in

United States and of the purposes And principles
of the United Nations Charter. 22 U.S.C. § 2751.,%
(Emphasis added,)

This language concerning the national defense and security
objectives clearly ties FMS to governmental purpose since
such objectives are inherent in governmental responsi-~
bilities and obligations. §ge U.,S. Const, art, I, § 8,
granting Congreas the power to provide for the commcn
defense and general welfara of tha United States,

Further, the protester's characterization of the govern-
ment's involvement in this procurement as that of a transfer
agent, rather than a purchaser, does not altsr the govern-
mental purpose that the FMS procurement would serve. The
Exscutive Order covering the administration of the Act,
Exec. Ord. No. 11,958 of Jan. 18, 1977, 42 Ted. Reg. 431!
(1977) ,~as amended, provides that the Secretary of State
"shall ba responsibla for the continuous supervision and
gsneral direction of sales and exports undar the Act

(22 U.5,C. §§ 2571 st seqg.,) . . . to the end that sales and
sxports are integrated with other United States activities
and tha foreign policy of the United States is bhest served
thereby." Thus, the U.S5. Government's role as defined by
the Executive Order is greater than that of a conduit, and
continued involvement of the government demonstrates that
the procurement is intended to serve a governmental purposae.

Notwithstanding the language in the Act and in the Executive
Order, IAI argues that the regulatory definition of "govern~
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mant purpose” excludes FMS, The protester observes that
some of the Greater Rights clause was drawn from the Gcvern-
ment Purpose Licenss Rights clausa in the Defense Federal
Acquisition Regulation Supplement (DFARS), which stztea:

"Government purposes include competitive procure-
ment, but do not include the right to have or
permit, nthers to use technlcal data for commercial
purpores." DFARS § 252.227-7013(a) (14).

IAI points out that the Department of Defense (DOD) has
proposed a new definition of "government purpose" that
expressly includes FMS:

"Government purpose means any activity in which
the U,5, Government is a party, including coopera-
tive agreements with international or multilateral
defense organizations, or sales by the U,S,
Government tn forsign governments or international
organizations. Government purposes include com-
petitive procuremant, but do not include the
rights to use, modify, reproduce, relaase, per-
form, display or disclose technical data for
cormercial purposes or authorize others to do so."
59 Fed, Rag. 31605

IAI argues that the fact that the new proposed definition
added FMS to its list of activities that have a government
purpcse demonstrates that the sxisting DFARS definition did
not. encompass FMS as a governmant purpose,

We disagree. The fact.. .that DOD currently seeks to specifi-
cally list FMS as included ‘among government purposes may
only.reflect a determinatiop ito make express that which was
previously implied. The current definition cannot be viawed
as exhaustive; indeed, it only lists “competitive procure-
ment® and only excludes "commercial purposes." We find
nothing in this definition to exclude FMS, and cannot accept
IAI's conclusion that the omission of any mention of FMS in
the current regulatory language means that FMS is outside
the scope of government purpose.

IAI repeatedly insists that when it sold the Greater Rights
in the TDP to the U.S. Government, it néver intended to
permit the U.S, to usa the TDP to compete with IAI in
foreign markets. However, the U,S. Government is not "com-~
peting in foreign markets"; it is seeking to fulfill its FMs
commitments through a competitive procurement, More impor-
tantly, we must rely on the language of the 1987 contract
and the intent of the Act governing FMS, rather than the
protester's intent. While we understand the protester's
desire to limit the rights to tha TDP to FMS procurements
involving only transfers from existing U.S. Government
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stock, the language of the contract does not express that
limitation or othervise difforentiate between FMS sales from
existing stock and the U,S, Government's acquisition of
goods to fulfill FMS comnitmnntl. There is no language in
the 1987 contract-~or anywhere in the record, axcept in the
protestar's arguments--specifying that the U,S, Governmant
is the onliy permissible end-user for MCBSs that are produced
by using the TDP. In fact, since IAI atates that it agreed
to allow the U.S. Government to transfer MC8Ss from its own
stock to foreign governments, we do not understand its
insistance that it intended to restrict the TDP rights to
sales where the . U.S, Government would be the and user,

While IAI apparently intended the Greater Rights clause in
the 1987 contract to preclude othar contractors from
obtaining the use of the TDP to compets against IAI in the
global market through sales of MCBSs to other governments,
the language of the Greater Rights clause it agreed Fo after
negotistions did not effectuate its apparent intent,

We concluds that the FMS procurement at issue haere is for a
government-to-government sale in furtherance of a U.S.
Governmant purpose; that ths Greater Rights to the TDP
conferrad to the U,S, Government by the 1987 contract permit
tha Army to use the TDP in connection with a governmental
purpose; and that the RFP, as proposed, is therefore not
lJagally objectionabla,

IAI also protests that the procuraement viclates the termns of
a Memorandum of Understanding (MOU) between the U.S. Govern-
ment and the Government of Israel for mutual cooperation in

research and development and procuremant of seleacted defense
equipinent. The protester cites the following language from

the MOU:

*Technical information, including [TDPs], fur-
nished to the Government or to persons in the
other country for the purpose of offering or bid-
ding on, or performing a defense contract shall
not be used for any other purpose without the
prior agres~.nt of the originating government as
wvall as the prior agreement of those owning or
controlling proprietary rights in such technical

’We note in this regard that the non~disclosure/non-use
agreement appended to the contract which must be exacuted by
licansees supports our conclusion that tha protester
understood that the Greater Rights clause covered FMS and
that the contract covered use of the TDP for FMS. The
agreement states in part that the license is granted to use
the data “"as required to perform contracts including Govern-
mant-to-Government Foreign Military Sales procurenents
batween licensee and (U.5. Government)."
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information., Each Govarnment will ensure that
full protection will be givan by its officers,
agents, and firms to such proprietary information,
or to any privileged, protected or classified data
and information they contain.

"In no event shall cuch technical information or
TDP# or products deriverd therefrom be transferred
to any third country or other third party trans-
feres without the prior written consent of the
originating Government. "

In our view, the language quoted from the MOA refers to
tachnical data that was furnished by ons of the two
governments that was party to the agresement--as demonstrated
by the recurring phrase "the originating government" (not
“the originating firm") and "furnished" (not "sold"). Since
tha TDP rights were not furnished by the Government of
Isradl "for “he purpose.of preparing a bid or offer or
performing a defense contract," but wera instead purchased
by the U.S. Government from the contractor for the purposa
of enhincing competition, we have no reason to believe this
MOA governs this acquisition. No one argues that this ia a
dats axchange hetwsen tho two governments pursuant to this
MOlJ, The rights to the TDP were sold by IAI, acting as a
commercial entity, to the U.S. Governmgnt for monetary
consideration under the 1587 contract,” We therefore con-
clude that nothing in the MOA prochibits the Army's use of
the TDP in the proposad solicitation.

IAI alsc objects to the Army's decision to set this procure-
went aside for exclusive small business participation,
charactaerizing that decision as tue "purposeful exclusion of
IAI from this procurement."

Under the Fedsral Acauisition Regulation (FAR),'an
acquisition must be set aside for exclusive small business
participation if the contracting officer determines that
there is a reasonable expectation that o?fers will be
obtainmd from at least two responsible small business
concerns and that award will be made at a fair market price.
FAR § 19.502-2(a). Generally, we regard such a
determination as a matter of business judgment within the
contracting officer's discraetion which we will not disturb
absent a clear showing that it has been abused. E.L. Hamm &
Aggocs., Ing.:, B-249642, Dec., 8, 1992, 92-2 CPD § 395. The

3Althouqh IAI is owned by the Government of Israel, it
entered the 1987 contract as a corporation acting in its own
commercial interest. The Government of Isvasl was not a
party to the 1987 contract. 1In its protest, IAI asserts
that the TDP war "developed exclusjvely at private expense."
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agency must make reasonable efforts to ascertain whether it
is likely that it will receive offers from at leasat two
small businesses with the capabilities to perform the work;
the use of any particular maihod of assessing the
availakility of small businesses is not required so long as
the agonc¥ wakes reasonable efforts to locate responsible
small business compstitors, See id. Factors auch as prior
procursment history, market survays, and/or advice from the
agency's small business specialiast and technical personnel
may all constitute adegquate grounds for a contracting
officer to decide whether or not to set aside a procurement,

, B=230044 et al,, Apr. 7, 1988, 88-1
¢PD § 350,

Here, the contracting officer reasoned that because four of
the five firms that had compsted under the most recent
procursment of this item had been small business concerns,
he was required to set this procurement aside. We agree.

IAI points out that the FAR provision governing cet asides
alsc states that "[a]lthough past acquisition history of the
item or similar items is always. important, it is not the
culy factor to be considered ir determining whether a
reascnable expectation exists," and argues that a set-aside
determination that is basad solely on past acquisition
history is therefore improper. However, the citaed FAR
provision dces not preclude reliance on past procurement
history where the prior procurement experience provides such
strong support for an expectation of continued amall
business participation. In addition, the record shows that
each of the small buasinesses that competed under the 1950
prochrement have requested the current RFP and intend to
submit offers., In these circumstances, we think the
requirement to conduct the procurement as a small business
sat-aside was clear,

The protest is denied.

\8\ Ronald Berger
for Robert P. Murphy
Ganeral Counsal
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